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by deleting all language after the enacting clause and by substituting instead the following:

SECTION 1.  Tennessee Code Annotated, Title 12, Chapter 4, is amended by

adding Sections 2 through 7 as a new part 9:

SECTION 2. Energy and operations savings performance contracts authorized

with a savings guarantee.

(a)  A state agency may enter into an energy and operations savings

performance contract with a qualified provider for an existing facility or facility to

be constructed, to reduce utility and operations costs, or other conservation-

related operating costs (other utility or monthly operating costs) if, after review of

the utility efficiency proposal from the qualified provider, the state agency finds

that:

(1)  the amount the state agency would spend on the utility or

operations conservation measures recommended in the proposal is not

likely to exceed the amount of utility or operations cost savings and

conservation-related cost savings over twenty years from the date of

installation if the recommendations in the proposal were followed; and

(2)  the qualified provider can provide a written guarantee that the

utility and operating cost savings and conservation-related cost savings

will meet or exceed the costs of the conservation measures. The state, at

its sole discretion may accept or reject the guarantee of savings for

specific measures based upon the perceived risk assumed by the state.

(b)  An energy and operations savings performance contract shall include:

(1)  If accepted by the state, a written guarantee from the qualified

provider that annual utility and operations cost savings and conservation
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related cost savings shall meet or exceed the cost of specific measures

on an annual basis as determined by the state and;

(2)  a requirement that the qualified provider maintain a direct

financial relationship with the  state agency, irrespective of the source of

financing for the utility or operations conservation measures to be

implemented.

(c)  A energy and operations savings performance contract may extend

beyond the fiscal year in which it becomes effective,  and may provide for

payments over a period of time not to exceed twenty years; provided, however,

only utility and operations cost savings, and conservation-related cost savings or

other real savings having direct budget impact shall be pledged by the agency for

the payments.

(d)  A state agency may enter into an installment payment contract or

lease-purchase agreement for the purchase and installation of utility and

operations cost conservation measures pursuant to a guaranteed utility and

operations savings contract.

SECTION 3. State agencies authorized to enter into energy and operations

savings performance contacts (ESPC).

Upon specific approval of the state building commission, the department of

finance and administration, the Tennessee board of regents and the University of

Tennessee are the only entities within state government authorized to issue requests for

proposals and enter into energy and operations savings performance contracts.

SECTION 4. Contracts and agreements not a general obligation of the state

agency.

Payment obligations of a state agency pursuant to an energy and operations

savings performance contract with a qualified provider,  and any installment payment

contract or lease-purchase agreement pursuant to an energy and operations savings

performance contract are not general obligations of the state agency and are collectible
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only from utility cost savings, conservation-related cost savings and other real savings

appropriated by the legislature and other revenues pledged for that purpose.

SECTION 5. Reporting and retention of utility and operations cost savings for

state agencies.

(a)  A state agency entering into an energy and operations savings

performance contract with a qualified provider shall, no later than thirty days after

the close of the fiscal year, furnish the state building energy management

program a consumption and savings report, in a format established jointly by that

agency and the department of finance and administration, which estimates any

cost savings resulting from the implementation of the guaranteed utility and

operations savings contract during the fiscal year. The report shall include: 

(1)  the name or description of each facility or major utility system

covered by the report;

(2)  utility account numbers;

(3)  a record of monthly consumption of utility or operating cost by

type; and

(4)  a record of monthly per-unit cost of utility or operating cost by

type.

(b)  If the consumption and savings report for a state agency shows a

utility or operating cost savings or conservation-related cost savings at the end of

the fiscal year that resulted from implementation of an energy and operations

savings performance contract, and causes an unexpended and unencumbered

balance in the agency's utility line item, and if the utility and operating cost

savings or conservation-related cost savings has not been pledged for payments

pursuant to the energy and operations savings performance contract, the dollar

amount of the utility and operating cost savings or conservation-related cost

savings shall be transferred to an energy savings account managed by the
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department of finance & administration for use by the agency upon approval of

the state building commission.

(c)  Beginning the year after the utility and operations conservation

measures are implemented, and until any alternative financing for a guaranteed

utility and operations savings contract is repaid, or for a period of no more than

twenty (20) years, whichever is less, all utility budgets and appropriations for the

state agency shall be based on:

(1)  the utility and operations consumption levels, or both, before

the utility and operations conservation measures were implemented;

(2)  the same allowance for escalation or decrease of utility costs

given state agencies that did not participate in a guaranteed utility savings

contract; and

(3)  any adjustments for acquisitions, expansions, sale or

disposition of state agency facilities.

(d)  At the end of the repayment period for the guaranteed utility and

operations savings contract, or twenty (20) years, whichever is less, new budgets

or appropriations for utilities shall again be based upon actual utility consumption.

(e)  Upon carryover of the dollar amount of utility and operations cost

savings or conservation-related cost savings as a reserved designated fund

balance to the subsequent fiscal year, state agencies may submit a budget

adjustment request to use those funds for the following purposes:

(1)  up to one hundred percent (100%) of the funds may be used

for additional utility and operations conservation measures or for payment

of guaranteed utility and operations savings contracts; and

(2)  after encumbrances for additional utility and operations

conservation measures or for payment of guaranteed utility and

operations savings contracts and other related program costs have been

made, up to fifty percent (50%) of the remaining funds may be used for
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additional capital maintenance projects, while the remaining funds shall

revert to the appropriate fund.

(f)  For the purposes of this section, "state agency" means an agency,

institution or instrumentality of the state of Tennessee.  "State agency" does not

include a municipality, county or school district.

SECTION 6. Financing the acquisition of utility savings facilities.

Upon request of the state building commission, in lieu of issuing bond

anticipation notes and as an alternative method of exercising the state's borrowing

power, the funding board may enter into a negotiated financing arrangement for the

acquisition of utility and operations saving facilities through an energy and operations

savings performance contract, whether in the form of installment purchase, capital lease,

or otherwise, the final payment under which is no more than twenty (20) years from the

date an utility and operations project including such facilities is completed. Each such

arrangement shall specify principal and interest components. Such principal and interest

shall be exempt from taxation by the state of Tennessee or by any county, municipality

or taxing district of the state except inheritance, transfer and estate taxes. Any resolution

or resolutions of the funding board authorizing the arrangement shall provide that the

same is entered into in anticipation of the bonds authorized hereunder and shall further

provide that the full faith and credit of the state of Tennessee are pledged to the

payment thereof.

(a)  Annual Budgets

Energy and operations savings performance contracts may extend

beyond the fiscal year in which they become effective. The state agency may

include in its annual budget and appropriations measures for each subsequent

fiscal year any amounts payable under energy and operations savings

performance contract during that fiscal year.

(b)  Funding Sources
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A state agency may use a combination of funds designated for operating,

capital expenditures, or other specially designated funds for any energy and

operations Savings performance contract including purchases using general

obligation bonds, installment payment contracts or lease purchase agreements.

(c)  Appropriations

State aid and other amounts appropriated for distribution to, or

reimbursement to, a state agency may be reduced as a result of energy cost

savings realized from an energy and operations savings performance contract

unless alternate funding as described in subsection (d) above.

Section 7.  Definition of Terms.

For purposes of this act, the following terms shall have the following meanings:

(1)  “Energy and operations costs savings measure” means a training

program or facility alteration designed to reduce utility consumption or operating

costs, or water and other natural resources consumption, and may include one or

more of the following:

(A)  Insulation of the building structure or systems within the

building.

(B)  Storm windows or doors, caulking or weather-stripping, multi-

glazed windows or doors, heat absorbing or heat reflective glazed and

coated window or door systems, additional glazing, reductions in glass

area, or other window and door system modifications that reduce energy

consumption.

(C)  Automated or computerized energy control systems, including

computer software and technical data licenses.

(D)  Heating, ventilating, or air conditioning system modifications

or replacements.

(E)  Replacement or modification of lighting fixtures to increase

the energy efficiency of the lighting system without increasing the overall
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illumination of a facility, unless an increase in illumination is necessary to

conform to the applicable state or local building code for the lighting

system after the proposed modifications are made.

(F)  Indoor air quality improvements.

(G)  Energy recovery systems.

(H)  Electric systems improvements.

(I)  Life safety measures that provide long-term operating cost

reductions.

(J)  Building operation programs that reduce operating costs.

(K)  Other energy-conservation-related improvements or

equipment, including improvements or equipment related to renewable

energy.

(2)  “State agency” means a state government agency, department,

institution, college, university, technical school, legislative body, or other

establishment or official of the executive, judicial or legislative branches of the

state authorized by law to enter into contracts, but shall not include any local

political subdivisions of the state, such as counties, municipalities, local

education agencies, utility districts, or other special districts, authorities or other

special purpose entities, whether created by private act or otherwise.

 (3)  “Energy and operations savings performance contract” means a

contract for the implementation of one or more utility and operations cost savings

measures.

(4)  “Operational cost savings” means expenses eliminated and future

replacement expenditures avoided, reduction in maintenance and repairs or parts

and components purchased as a result of new equipment installed or services

performed.
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(5)  “Qualified provider” means a person or business whose primary

occupation is and has demonstrated experience in the design, implementation,

and installation of energy cost savings measures.

(6)  “Request for proposals” means a competitive procurement that is

announced through a public notice from a state agency which will administer the

guaranteed energy cost savings contract requesting innovative solutions and

proposals for energy conservation measures. The request for proposal shall

include the following:

(A)  The name and address of the state agency;(B)  The name,

addres, title, and phone number of a contact person;

(C)  The date, time, and place where proposals must be received;

(D)  The evaluation criteria for assessing the proposals; and

(E)  Any other stipulations and clarifications the state agency may

require.

SECTION 8.  This act shall take effect July 1, 2004 , the public welfare requiring it.


